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the eleventh circuit, in united states v. williams also held that rule 35 requires a motion by the government in order for a court to have jurisdiction to reduce a defendant's sentence. 226 it thus held that no such motion was required in that case because the defendant's sentence was reduced well below the guideline
range. if you are considering a departure from the guidelines, your attention should also be directed to sections 3553(a)(1) and 3553(a)(2)(a) (incidence). in the case of multiple counts, the guideline range that is determined before any departures are considered, is the total punishment, including all mandatory and
standard (congregate) enhancements. 227 it is always appropriate to consider whether the defendants cooperation was particularly substantial. in ring, the supreme court had to address a similar issue. the court held that as applied to oklahoma's capital punishment statute, the eighth amendment's proportionality
requirement required a jury, and not the trial judge, to find each of the essential elements of an aggravating circumstance that might support an execution verdict. the court thus invalidated the death penalty provisions of a law in oklahoma which authorized imposition of the death penalty only if a jury found beyond a
reasonable doubt that the defendant had committed the charged felony and that there existed at least one aggravating factor necessary to warrant the death penalty. the court noted that by virtue of the sixth amendment, every criminal defendant enjoys the right to have a jury determine every fact necessary to
constitute the crime with which he is charged. 300 but the court also acknowledged that the constitution permits states to replace a jury with a judge in imposing sentence. the court declined to hold, however, that the death penalty provisions of oklahoma's capital punishment statute were unconstitutional. some state
courts have rejected mandatory minimum sentences in individual criminal cases on equal protection grounds, ruling that the statute violated the statutes prohibition against special law classifications. however, the courts have sustained the constitutionality of mandatory minimum sentences, noting that although a
distinction exists between crimes involving narcotics and crimes involving other types of offenses, such distinction is rational and not arbitrary and not violative of the equal protection clause. robinson is typical, 301 although the supreme courts robinson affirmed the constitutionality of mandatory minimumes, it ruled that
the illinois legislature exceeded the bounds of its authority by mandating a 20-year sentence for possession of 20 grams or more of cocaine with intent to deliver. the court held that it is impermissible to enhance a defendant's sentence based on a fact, such as a prior conviction, that exposes the defendant to the
possibility of a higher sentence. in the face of the high criminal penalties that it had already upheld, the court concluded that the statute violated the due process clause. the court also determined that the statute violated the ex post facto clause, because it punished a crime that was legal when committed, even though
a different amount would be seized from defendants when judged by a harsher standard. robinson illustrates that the supreme court has created a significant number of crimes separate from generic crimes which congress may enact without violating the constitution. 302
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after approximately two hours on the witness stand, but four days of questioning from prosecutors, miriam marotta took the stand. the 46-year-old testified that she was sexually abused, physically and emotionally, for years starting at the age of 2 years old by her husband anthony, who was the stepfather of her children. during marottas testimony,
christopher walter, a lawyer for the defense, stood up, walked towards marottas counsel table and handed him two photographs. the photos of marottas husband anthony purportedly showed him at various times over a year and a half of questioning. these images had never been shown to the jury. whether the district court can grant a new trial despite the
governments objection is a legal question that we review de novo. united states v. stephens, 424 f.3d 876, 880 (8th cir.2005) (citation omitted). the government contends that the district court exceeded its authority by granting a new trial based on newly-discovered evidence. the government points out that the district court specifically granted the
defendants motion for a new trial because the government misused the non-public file from the government of marottas husband anthony. the government, however, fails to discuss the district court order in its brief. instead, the government merely states the district court granted the defendants motion for a new trial on two grounds: the government abused
the non-public file and the government violated brady v. maryland, 373 u.s. 83, 83 s.ct. 1194, 10 l.ed.2d 215 (1963). in addition, and for the purposes of the five year provision, there are at least four other classes of convictions that are deemed non-countable for the purposes of the five year provision. 216 for the sake of convenience, the non-inclusive list of
such convictions is set out below. 217 5ec8ef588b
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